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The revocable living trust is one of the oldest estate
planning tools.  Today, a revocable living trust is used for
many reasons, including, but not limited to, federal estate
tax savings, asset management and probate avoidance.
However, is a revocable living trust right for you?

You may have heard your friend, co-worker or
neighbor talking about her trust.  You may have even felt left
out without one for yourself.  Just what is a trust?  A trust is
a legal arrangement or contract with respect to property in
which a person (the “trustee”) holds title to property for the
benefit of another person or persons (the “beneficiary” or
“beneficiaries”).  There are two different types of trusts,
e.g., living and testamentary.  A living trust can be either
revocable or irrevocable.  The one we are going to discuss
is called a “revocable living trust” or “living
trust” for short.  This type of trust can be
amended or revoked; however, the right
to amend or revoke the trust terminates
at death or incapacity.

The living trust is established by a
written Trust Agreement.  The Trust
Agreement is between the person establishing the trust and
the trustee.  The person establishing the living trust is
commonly called the “grantor” or “settler.”  The Trust
Agreement shows the intent to create a trust, identifies the
grantor, the trustee, and the beneficiaries, and states the
terms of the trust.

Despite the claims by many legal practitioners, a
living trust is not appropriate in all circumstances.  Whether
or not a trust is appropriate for you will depend on many
factors, including, but not limited to, the size of your estate,
your goals and objectives, your family situation and marital
status.  A review of the advantages and disadvantages of a
living trust will help guide our discussion.

Perhaps the biggest advantage of a living trust is the

 ability to reduce or eliminate federal estate taxes for a married
couple.  By utilizing living trusts, a married couple can transfer
up to $4,000,000 without federal estate taxes for 2006-2008.
Each person has a $2,000,000 federal estate tax exclusion
amount.  By establishing a separate trust for the husband and
wife, a couple can transfer a combined $4,000,000 without
federal estate taxes.  If living trusts are not used, the surviving
spouse is left with his or her own $2,000,000 exclusion
amount, and the exclusion amount for the deceased spouse
may be lost.  So, if you are married and have a federal gross
estate in excess of $2,000,000, living trusts may be right for
you.

You do not have to have a large estate to justify the
use of a living trust.  There are many more advantages of a

living trust.  For example, a desire to
provide for and protect someone is
probably one of the most common
reasons for creating a living trust.
Although you could make a quick,
convenient and uncomplicated outright
gift, there are many situations in which

such an outright gift would not effectuate your true intent.
Minors lack legal capacity to manage property.  A living trust
permits the grantor to make a gift for the benefit of a minor
without triggering the necessity for the minor to have a court-
appointed conservator to manage that property.

An individual beneficiary may lack the skills necessary
to properly manage the trust property as a result of mental or
physical incompetence or lack of investment experience.  By
putting the money or property under the control of a trustee,
you increase the likelihood that the beneficiary’s interest will
be served for a longer period of time.  You may also have a
special needs child or grandchild.  A living trust allows you to
set up special needs provisions for your child or grandchild
without affecting his or her governmental benefits and eligibility.

A desire to provide for and protect
someone is probably one of the most
common reasons for creating a living
trust.
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Under Michigan law, you may protect trust assets
from the beneficiary’s creditors by including a spendthrift
provision in a living trust.  A spendthrift provision does two
things.  First, it prohibits the beneficiary from selling, giving
away or otherwise transferring the beneficiary’s interest.
Second, a spendthrift provision prevents the beneficiary’s
creditors from reaching the beneficiary’s interest in the trust.
restrict the beneficiary’s control over the property in any
manner that you desire, as long as the restrictions are not
illegal.  This flexibility allows you to determine how the trustee
distributes trust benefits.  You can spread the benefits over
time, give the trustee discretion to select who receives
distributions and in what amounts, require the beneficiary to
meet certain criteria to receive or continue to receive benefits,
or limit the purpose for which trust property may be used,
such as health care or education.

Perhaps the most popular reason for using a living
trust is to avoid probate. Property in a living trust is not part
of the probate estate upon the grantor’s death.  The property
remaining in the trust when the grantor dies is administered
and distributed according to the terms of the living trust; it
does not pass under the grantor’s will or by intestate
succession.  Generally, a living trust will accelerate asset
management and distribution.  However, the probate process
in Michigan is relatively simple and not that expensive for a
small estate.

Privacy is another advantage of a living trust.  All
probate proceedings are on the public record.  Of course,
the will itself is a public record.  A living trust is usually not
filed or recorded as a public record.  Thus, a grantor can
keep private the extent of his assets and their disposition.

If a decedent owns out-of-state real property, the
decedent’s will is usually probated in the state of the
decedent’s residence with some type of ancillary
administration being necessary in the state in which the real
property is located.  This potentially expensive, inconvenient
and time-consuming process may be avoided if the real
property passes by way of a living trust.

A living trust can also be used to manage assets.
You may create a living trust and maintain control over the
trust property, for example, by serving as the trustee, retaining
the power to revoke the trust and keeping a beneficiary life
interest.  However, upon your incompetency, your designated
successor trustee would take over the administration of the
trust property in accordance with the directions you
expressed in the living trust.  It can give you peace of mind
knowing how your property will be managed.

A living trust is also very helpful for blended families
and in second marriages.  Quite often, a grantor wants to
provide for a second spouse but wants trust property to
pass ultimately to his own children from a prior marriage.  A
living trust is an excellent vehicle in these circumstances.  A
living trust may also preserve the unique nature of assets
from a prior marriage.  It may also be possible to disinherit a
spouse by creating and funding a living trust; however,
Michigan case law lends some uncertainty to this area.  A
living trust may be used to establish a marital deduction for a
noncitizen spouse.  And there are many legal practitioners
who believe that a living trust reduces the risks of challenges
to an estate plan, but this conclusion is debatable.

In summary, there are many advantages to using a
living trust as part of one’s estate plan, including the following:
 � Reduce or eliminate federal estate taxes
 � Provide for and protect beneficiaries
 � Protect assets from beneficiaries’ creditors
 � Retain flexibility in disposition of estate
 � Avoid probate
 � Increase privacy
 � Avoid ancillary probate of out-of-state real property
 � Provide for asset management during lifetime
 � Retain control for second marriages or blended families
 � Obtain a marital deduction for a noncitizen spouse

Some of the commonly discussed disadvantages of
living trusts include the additional costs to create the living
trust, the necessity of funding the living trust, the requirement
to monitor continually your assets and how they are owned,
the severing of jointly held assets and the loss of certain
creditor protections and the expanded statute of limitations
in the event of a contest.

There is no easy “litmus test” to determine whether
a living trust is the right decision for a client.  Clearly, its
usefulness has been overstated in many advertisements and
seminars in which clients are told that they need a living trust
to avoid probate.  Some of the benefits of a living trust can

Quite often, a grantor wants to provide for a second
spouse but wants trust property to pass ultimately to
his own children from a prior marriage.  A living
trust is an excellant vehicle in these circumstances.
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MICHIGAN GAMING PUBLICATION ADDS REPORTER

The Michigan Gaming Law
Newsletter, which is published by the
Fraser Law Firm, added  Lauren Jacobs
to its editorial staff as a reporter.  The
Newsletter is a fax,  e-mail and Internet
based publication that reports on
expansion and regulatory developments
involving Michigan’s casino, lottery, and
horse racing industries.  The Newsletter
is in its 12th year of publication and is subscribed to by
financial analysts, casino operators, suppliers, regulators, and
city and state officials located throughout the world.
The Newsletter is available to everyone at
www.michigangaming.com.

� Fraser Law Firm, with a team led by Jonathan Raven,
won a hard-fought battle through the Court of Claims and
the Court of Appeals.  The win resulted in the implementation
of a preliminary injunction against the State of Michigan
arising out of a claim of breach of promise on behalf of a
Michigan food distributor that had contracted with the State
to deliver food commodities to school districts throughout
the State.

� Bob Nelson will speak at Michigan State University’s
Institute of Public Utilities “Regulatory Fundamentals for
Utility Personnel and Analysts” on June 5 at the Kellogg
Center. The topic will be video franchising.

� Gary Rogers recently obtained very favorable results in
three cases where he was representing defendants in lawsuits.
In one case, the Plaintiff voluntarily dismissed his lawsuit
after discovery was undertaken by Mr. Rogers regarding
the alleged claim.  In the second case, the Michigan Court
of Appeals affirmed the trial court’s dismissal of a personal
injury lawsuit.  The third case was a veterinarian malpractice
lawsuit which was also dismissed by the Plaintiff after Mr.
Rogers undertook discovery.  None of the defendants in the
above three cases paid anything toward settlement.

� Fraser Law Firm has created a new Criminal Law
Practice Group. Brian Morley will Chair the group.
Mr. Morley is a member of the National Association of

ATTORNEY ACTIVITIES OF NOTE

Mr. Wilson is Chair of the Estate
Planning Department at Fraser
Trebilcock Davis & Dunlap, P.C.
in the Lansing office. He may be
contacted at 517-377-0897 or at
rwilson@fraserlawfirm.com.

GOLDEN NUGGET

Question:  How does a living trust avoid probate?

Answer:  The key in avoiding probate with a living trust is
the retitling of assets.  Assets titled in the name of the trust
avoid probate.  At the time of a person’s death, if the asset is
owned by the trust, it is not necessary to “probate” this asset
in order to have control over the asset.  The successor trustee
of the living trust is able to control the asset as the trust
agreement instructs.  It is important to note that after a living
trust has been created, it is necessary to transfer the
ownership of assets held in the person’s individual name over
to the living trust during the person’s lifetime, otherwise
probate will not be avoided.  Having a living trust alone does
not avoid probate.  You must take the second step of “funding”
the living trust by transferring ownership of assets to the trust.

Interested in more information about Estate Planning
and Probate issues?  Sign up for Ryan Wilson’s free monthly
Golden Bullets.  It is available in print and email format.
For a subscription call Mr. Wilson at 517/377-0897 or email
him at rwilson@fraserlawfirm.com.

also be achieved through a well-drafted durable power of
attorney, the election for unsupervised probate administration
and/or the use of a will (possibly with testamentary trust
provisions).  Before a living trust is recommended to a client,
the estate of the client, the status of the intended beneficiaries
and the goals of the client must be considered.  A living trust
may be an extremely useful and effective part of a client’s
estate plan.  However, living trusts are not appropriate in all
cases.  A careful review of the potential benefits and
drawbacks must be made before deciding whether a client
should include a living trust as part of the estate plan.

Criminal Defense Lawyers and the Criminal Defense
Association of Michigan

� Iris Linder is a featured speaker in  Research and
Markets’ “The Legal Side of Venture Capital Deals Seminar.”
The Seminar is available in audio CD and book format at
www.researchandmarkets.com/reports/c36573. Ms.
Linder’s presentation is Preparing for a Venture
Transaction.
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In order to provide our clients with the most
up-to-date and timely information, The Law & Business
newsletter will be offered in email form.  If you would prefer
to receive the newsletter by email, please send your email
address to lrentz@fraserlawfirm.com with the subject “The
Law & Business”.   Providing your email address will also
allow you to be included in any Law & Business Alerts that
are released.

THE LAW & BUSINESS NEWSLETTER IS NOW

AVAILABLE VIA EMAIL

Lansing Office:
124 West Allegan Street, Suite 1000

Lansing, Michigan 48933
Telephone:  (517) 482-5800

Fax: (517)  482-0887

www.fraserlawfirm.com

Detroit Office:
One Woodward Avenue, Suite 1550

Detroit, Michigan  48226
Telephone: (313) 237-7300

Fax: (313) 961-1651



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


